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By the Board:

By order of the Board dated Decenber 11, 2003,
testinony periods were reset. See Order, Decenber 11, 2003
(denying applicant’s notion for summary judgnent). Under
t he new schedul e, opposer’s testinony period closed on
February 17, 2004. No testinony or other evidence was
subm tted.

On or about Decenber 19, 2003, it appears fromthe
Board’s file that a copy of the Board' s Decenber 11 order
was returned by the Postal Service as undeliverable.
However, since the USPTO mailroom di scarded the envel ope, it
was i npossible to determ ne whether this was the copy nuil ed
to opposer or to applicant.

On February 26, 2004, applicant contacted the Board
attorney responsible for interlocutory matters in this

proceedi ng to determ ne whet her the Board had received
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testinony or other evidence from opposer. Because it was
uncl ear whet her opposer had received the order resetting the
trial schedule — and if not, why — the Board contacted
opposer. The pro se opposer indicated that he had received
t he Decenber 11, 2003, order, and was aware of the reset
trial schedule. Qpposer stated that he had decided not to
submt testinony or other evidence, and wished to rely

i nstead on the pl eadings and ot her papers currently of
record. Sujek Affidavit at 1-2.

Now before the Board is applicant’s notion to di sm ss
for opposer’s failure to prosecute the opposition, pursuant
to Trademark Rule 2.132(a). The notion is unopposed.

The Trademark Rul es state that the Board may grant an
unopposed notion as conceded. Trademark Rule 2.127(a).
However, even if we considered this notion on its nerits,
opposer would fare no better.

The opposer in a Board proceedi ng bears the burden of
denonstrating by a preponderance of evidence (1) its
standi ng to oppose registration and (2) a valid ground for
the denial of registration. However, nere allegations wll
not suffice. Opposer nust prove its allegations by offering
during its testinony period adm ssi bl e evidence such as
testi nony and docunents which support its case.

Here, the record is devoid of evidence to support

opposer’s clains. In this regard, we note that the
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assertions nmade in the notice of opposition nust be proven,
since they were essentially denied by applicant’s answer.

Li kewi se, the docunents attached to the notice of opposition
are not considered to be evidence unless properly submtted
during opposer’s testinony period. Trademark Rule 2.122(c).
Qpposer’s other papers — including its response to
applicant’s notion for sunmary judgnent — are |ikew se not
consi dered as evidence for purposes of trial. See Tradenark
Rule 2.127(e)(2).

Because opposer bears the burden of proof, it cannot
prevail w thout the subm ssion of evidence during its
testinony period. Opposer’s pleadings and ot her papers do
not suffice to establish either its standing or its ground
for opposition. And despite applicant’s notion, opposer has
not shown “good and sufficient cause” why judgnment should
not be entered, nor has opposer requested that its testinony
peri od be reopened.

Accordingly, applicant's notion for involuntary
dism ssal is GRANTED. See Tradenmark Rules 2.127(a) and

2.132, and the opposition is dismssed with prejudice.

. 000.



